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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may ke against such order, to the appropriate authority in the following way :

.ﬂm AR BT GO ATaH
Revision Ppplication to Government of India:
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(i) A fevision application lies to the Under Secretary, to the Gowt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 11D 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso td sub-section (1) of Section-35 ibid :
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(i} In[case of any loss of goods where the foss occur in transit from a factory to a warehouse or to
another fhctory or from one warehouse to another during the course of processing of the goods in a
4e or in storage whether in a factory or in a warehouse.,
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In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to dny country or territory outside India. ‘
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance {No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shail be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35.EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1}

()

RSl A
?}'0‘ Tuf fr;h*.i-'

HedTa IeuTRA Yo ARITTH, 1944 &) ) 354 /353 B st

Under Section 358/ 35E of CEA, 1944 an appéa lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appeliate Tribunal (CESTAT) at

2"°floor,BahumaﬁBhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
r than as mentioned in para-2(i) (a) above.
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The appeal to the Appeilate Tribunal shall be filed in quadruplicate in form EA-3 as
prgscribed under Rule 6 of Central Excise(Appeal} Rules, 2001 and shall be

-acgompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
*Rs] 5,000/~ and Rs.10,000/- where amount of duty / penailty / demand / refund is upto 5
Lak, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
fayour of Asstt. Registar of a branch of any namijnate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
th¢ Tribunal is situated.

TH IMeY H ®E A TRl B WY 0 8 @ IRG 0 N9 B g o @ e swa
W fohar o =1l s aea @ B gy N B o wdl B A wet @ forv guiRerfy afiehia
B Ue i T DA TSR B [F e fpar awn ¥

case of the order covers a number of order-in-Originai, fee for each 0.1.0. should be
pgid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filed to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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Ine copy of application or O.1.0. as the case may be, and the order of the adjournment
uthority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appeilate Tribunal (Procedure) Rules, 1982.
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S T B I(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty deﬁanded" shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;

(i} ~ amount payable under Rule 6 of the Cenvat Credit Rules.
1 & gfey sdie wifieor & wareT ot e FuEn ges W gvs RaRa & o Afa e e e &
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in view of above, an appeal against this order shall lie before the Tribunal on payment of

e duty demanded where duty or duty and penalty are in dispute, or penalty, where
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ORDER-IN-APPEAL

OQRDIRLIINTIAL 2 2222

The present appeal has been filed by M/s. Shayar Construction

Co., 158/1, Opp. ONGC Colony, At: Merda, Taluka : Kadi, District Mehsana,
Gujarat (hereinafter referred to as the appellant) against Order in Original
No. Kadi/ST/DC-DKKadiB1/2020'21 dated 27.02.2021 [hereinafter referred
to as “impugned order’] passed by the Deputy Commissioner, CGST, Division
Kadi, Commissionerate - Gandhinagar [hereinafter referred Lo as

« adjudicating authori ty'].

2. Briefly stated, the facts of the case is that the appellant are engd ged In
the business of laying of underground and over ground pipelines ete. for their
clients M/s.ONGC, M/s.JOCL etc. for which they are holding Service Tax
Registration No. ABEPR1777NST001 under  the  category of
Commercial/lndustrial Building and Civil Structures. On serutiny of the S1-3
returns filed by the appellant for the period from April, 2013 to Sepltember,
2013, it was observed that they had charged Rs.1,74,20,435/ from Lheiv
clients towards the taxable service provided by them under the category of
‘Uonstruction  services other than Residential Complex, including
Commercial!lndustrial Buildings or Civil Structures for which service tax
amounting to Rs.7,10,544/- was paid by them after availing abatement of 67%
of the gross service value in terms of 8r.No.1 of Notification No. 30/2012-3T
dated 20.06.2012. However, the said notification does not provide for any
abatement and the notification is in respect of service tax payable under
reverse charge under Qection 68 (2) of the Finance Act, 1992. It. therefore.
appeared that the appellant had short paid service tax amounting to
Rs.14,42,622/- for the period from April, 2013 to September, 2013, The
appellant was called upon to submit various documents Viz. copies of Income
Ledger, Invoice, Work Orders, Balance Sheet for the F.Y. 2013-14 bul the

appellant failed to submit the same.

91 The appellant was issued SCN No. V.ST/l5-223/Dem/OA/14-15 dated
20.04.20156 demanding service tax amounting to Rs.14,42,622/ under Section

3 (1) of the Finance Act, 1994 along with interest under Qection 75 of the
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Finange Act, 1994, Imposition of penalty was also proposed under Section 76,

77(2) hnd 78 of the Finance Act, 1994. o
3. The said SCN. was adjudicated vide the impugned order and the
demand for service tax was confirmed along with interest. Penalty was alsu

impoked under Section 77 (1) {a), 77 (2) and 78 of the Finance Act, 1994.

4, Being aggrieved with the impugned order, the appellant has filed the
inst#nt appeal on the following grounds :

. i.| They are involved in undertaking composite contracts for supply and
construction, procure the construction material and construct the site
for which a lump sum consideration is charged from the customer. Thev
have carried out the work of laying of gas pipeline‘for ONGC and 10CIL.
with material for which they have opted to pay service tax under works
contract service.

ii/] They have opted for the composition scheme of Works Contract for
paying service tax in respect of the services provided to ONGC and
IOCL. They had not taken cenvat credit on any inputs used in the said
service. They are, therefore, eligible for the composition scheme and
their service tax liability is Rs.8,61,266/- against which they have
already paid Rs.7,10,544/-. The demand without following the valuation
rule is not justifiable.

ili. They are a proprietary concern and accordingly are liable to pay HO% of
the service tax under reverse charge in terms of Sr.No.9 of Notification
No.30/2012-ST dated 20.06.2012. Their service tax liability, therefore,
amounts to Rs.4,30,633/- against which they have already paid
Rs.7,10,54.4/'. The excess amount of Rs.2,79,911/- is refundable to them.
iv. The wrong mention of the serial number of Notification No.30/2012- 5T
dated 20.06.2012 was by clerical mistake and a procedural lacuna on
their part.

v. The SCN for the period from April, 2013 to September, 2013 wus
issued on 20.04.2015 whereas the facts were in the knowledge ol the

department since 2013. The extended period cannot be invoked as theve

is no suppression or willful mis-statement on their part.
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vi. Penalty also cannot be imposed as they have not guppressed any
information from the department and there was no willful s
statement on their part. They were of the belief that their activities
were not taxable, which cannot be treated as suppressioﬁ from the
department. They rely upon the judgment of the Hon'ble Gujarat High
Court in the case of Steel Case Ltd.

vii. Penalty is not imposable under Section 77 as there 1s no short payment
of service tax.

viii. For imposing penalty there should be an intention to evade payment of
service tax. They have always been under the bonafide belief that they
are not liable for payment of gervice tax. There was no intention to
evade payment of service tax. They rely upon the decision in the case of
Hindustan Steel Ltd. Vs. The State of Orissa — AIR 1970 (SC) 253.
Kellner Pharmaceuticals Ltd Vs. CCE — 1985 (20) ELT 80, Pushpam
Pharmaceuticals Company Vs, CCE — 1995 (78) ELT 401 (SC), CCE Vs.
Chemphar Drugs and Liniments — 1989 (40) ELT 276 (8C).

ix. Penalties under Section 76 and 78 cannot be simultaneously imposed.
They rely upon the decision in the case of : The Financers Vs. CCH,
Jaipur- 2007 (8) STR 7 (Tri.-Del) Commissioner of Central Fxcise,
Ludhiana Vs. Pannu Property Dealer — 2009 (14) STR 687 (i Delk
Commissioner of C.Ex, Chandigarh Vs. City Motors — 2010 (19) STR
486 (P&H); CCE Vs. Cool Tech Corporation (P&H): amd CCE Vs First
Flight Courier Ltd - 9011 (22) STR 622 (P&H).

x. The issue involved is of interpretation of statutory provision and
therefore, penalty cannot be imposed. They rely upon the decision in
the case of i~ Bharat Wagon & Engg. Co Ltd. Vs. Commissioner of
C Ex., Patna — (146) ELT 118 (Tri.-Kolkata); Goenka Woolen Mills 1o
Vs. Commissioner of C.Ex., Shillong - 2001 (135) ELT 873 (Tri-
Kolkata); Bhilwara Spinners Ltd Vs. Commissioner of C.Ex, Jaipur —
9001 (129) ELT 458 (Tri._Del).

5. Personal Hearing in the case was held on 17.11.2021 through virtual

mode. Shri Vipul Khandhar, CA, appeared on behalf of the appellant or the

aring. He reiterated the submissions made in appeal memorandim.
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1 have gone through the facts of the case, submissions made in the

Appeal Memorandum and the submissions made at the time of personal

hearing. The issue before me for decision is whether the abatement in respect

of

thel taxable value of services availed by the appellant in the facts and

circuntstances of the case is proper or otherwise. The demand for service tax

is for the period from April, 2013 to September, 2013.

7.

T find that the appellant is engaged in providing service of laying of

undedground and over ground pipelines for their customers and they have

filed the ST-3 returns under the category of ‘Construction services other than

Residential Complex, including Commercial/Industrial Buildings or Civil

Strudtures’ of laying of over ground and underground pipelines, leakage

repair works etc. With the introduction of the Negative List of Services

regifpe w.e.f. 01.07.2012, the classification of services was no more relevant to

the lbvy and payment of service tax. The applicability of service tax is to be

detefmined on the basis of Section 65B of the Finance Act, 1994, the Declared

Se

rices in terms of Section 66E of the Finance Act, 1994 and the Negative

Listlof Services in terms of Section 66D of the Finance Act, 1994. Therelore,

the Hefinitions of services under Section 65 of the Finance Act, 1994 are not

relelvant to the issue as the demand pertains to the period post the

intrbduction of the negative list of services regime.

71| From the SCN and the impugned order, I find that the appellant had
claimed the benefit of Sr.No.l of Notification No. 30/2012-5T dated
20.06.2012 and also claimed abatement @67% of the gross value charged for

th

d service provided by them. It is observed that Sr. No.l of the said

nofification pertains to insurance service and, is therefore, not applicable to

th
re
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service provided by the appellant. Further, the said notification 1s in
pect of the service tax payable under reverse charge in terms of Section 63
of the Finance Act, 1994. Therefore, the appellant was denied the henelit

payment of service tax under reverse charge in terms of Sr. No. 1 of the

id notification by the adjudicating authority. As against this, the appellant
ve contended that it was a clerical mistake on their part and they wre
titled to the benefit of Sr.No.9 of the said notification which is in vespect ol

s contract service. The appellant have also claimed the benetit of
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Composition scheme ander the Works Contract (Composition Scheme for

Payment of Service Tax) Rules, 2007.

79 As regards the claim of the appellant for the benefit of compaesition
scheme in terms of Works Contract (Composition Scheme for Payment of
Service Tax) Rules, 2007, I find that the same is not tenable inasmuch us
Notification No. 32/2007-ST dated 99.05.2007 vide which the said Rules were
introduced has been rescinded by Notification No.35/2012-ST  dated
20.06.2012.

73 Regarding the claim of the appellant that the service provided by them
is works contract service and their eligibility to the benefit of Sr.No.9 of
Notification No.30/2012-ST dated 20.06.2012, 1 find that there is no materinl
or record to indicate whether the service provided by the appellant falis
within the ambit of “Works Contract’ service as defined under Section 6hH13
(54) of the Finance Act, 1994. The appellant had raised this claim before the
adjudicating authority. However, 1 find the issue has not been dealt with by
the adjudicating authority while passing the impugned order and no {indings

have been recorded in this regard in the impugned order.

8. I am, therefore, of the view that the issue is required to be rem anded
back to the adjudicating authority to consider the claim of the appellant that
the service provided by them is ‘Works Contract’ and their eligibility 1o
Sr.No.9 of Notification No.30/2012-ST dated 20.06.2012. If it is found that
the service provided by the appellant is in fact Works Contract service as
claimed by them, they \&ould be eligible for abatement applicable to work
contract. They wpuld also be eligible for the benefit of Sr.No.9 of the said
Notification No.30/2012-ST dated 20.06.2012 and merely because they had
mentioned the wrong gerial number in their gT-3 returns the sae would
come in the way of their entitlement to the benefit of the said notification. 1,
therefore, set aside the impugned order and remand back the case 10 the
adjudicating authority for denovo adjudication in light of the directions

contained hereinabove.

The appellant have also contested the demand confirmed vide the

;‘: gpugned order on the grounds of limitation. In this regard, 1 find that the
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issue lhas been dealt with by the adjudicating authority at Para 7.1.2 of the

impugpned order and it has been clearly stated that the SCN was issucd
withi the normal period of limitation. 1 do not find any infirmity in the
findink of the adjudicating authority and, therefore, I reject the contention of

the agpellant as regards limitation.

10. {I find that the demand, confirmed by the impugned order, was raiscid
by a[SCN which was under Section 73 (1) of the Finance Act, 1994. That
beind the case, it cannot be alleged that the appeltant has indulged in fraud.
willftl mis-statement or suppression of facts. Therefore, the ingredients for
impdsing penalty under Section 78 (1) of the Finance Act, 1994 are nol
present in the instant case. I am of the view that the adjudicating authority
has ferred in imposing penalty under Section 78 of the Finance Act. 1994
Accdrdingly, the penalty imposed under Section 78 of the Finance Aci, 199

in the impugned order is set aside. I find that penalty has not been imposed

under Section 76 of the Finance Act, 1994 in view of the penalty imposed
under Section 78 of the Finance Act, 1994. As the matter is being remandud
back to the adjudicating authority for denove proceedings, the issue of
imposition of penalty under Section 76 of the Finance Act, 1994 is left open
for|the adjudicating authority to decide upon.

11| In view of the above findings and discussions, the impugned order 1s
sef aside and the matter is remanded back the case to the adjudicating
at*thority for denovo adjudication in light of the directions containeed

hdreinabove.
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The appeal filed by the appellant stands disposed off in above terms.
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BY RPAD / SPEED POST
To
M/s. Shayar Construction Co., Appellant

158/1, Opp- ONGC Colony,
At: Merda, Taluka Kadi,
Disgtrict : Mehsana, Gujarat

The Deputy Commissioner, Respondent
CGST & Central Excise,

Division- Kadi,

Commissionerate - Gandhinagar

Copy to:
1. The Chief Commissioner, Central GST, Ahmedabad Zone.
9. The Commissioner, CGST, Gandhinagar.
2. The Assistant Commissioner (HQ System), CGST, Gandhinagar.
(for uploading the O1A)
w1, Guard Yile.
5. P.A. File.




