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3Trin  in  order-ln-Appeal Nos.AHM-EXCUS-oo3-APP-93/2021 -22
Date   21rol-2022 di ed ch rfu  Date of Issue 07.o2 2022

(rfu)  g,<,l,,Rct
sed  by Shrl Akhll®Sh  Kumal.,  Commissioner (Appeals)

ing  out of Order-in-Original  No.  Kadl/ST/DC-DKKadl/31/2020-21  fas:  27.02.2021  issued
Deputy      Commissioner,       CGST&      Central      Excise,       Dlvi§ion       Kadi,      Gandhinagar
missionerate

ffl  7TTT  TU  Ti7TNam® a Addree. of the ^ppell.rt / Ro.poneotTt

M/s  Shayar Construction Co.
158/1,  Opp.  O.N.G.C  Colony,
At-Merda,  Taluka-Kadi,Drst-

FTtrfu#¥ofertdrinara###:=qE€T3TTa"Srfuqerri3trfaffi
person  aggrieved  by this  Order-ln-Appeal  may file  an  appeal  or revision  application,  as the
against such  order,  to the approprlate author`ty ln the following way  :

ffl giden dr
pplicatjon to Government of India:

siqTiFT  95  3Tfrm,  1994  a e7iiT craa ffi  aaiT  7iv  FTFdi tB  aT} # iap  e]iiT  q}
HeFT   qi=t5   z$   3Twh  ITfta7uT  3TTaiFT  3T€Pr]   vfin,   .TT{a  iTRT,   faiiT   7in,   iT57RI

9fr qfha, th th FT, rfe wi, * fan : iioooi ch fl iFTift rfu I

evision  application  lies to the  Under Secretary,  to the Govt.  of India,  Revision Applieation  unit
Finance,  Department  of  Revenue,  4'h  Floor,  Jeevan  Deep  Building,  Parliament  Street,  New
001  under Section  35EE  of the CEA  1944  in  respect of the followjng  case,  governed  by first

sub-sectjon  (1 )  of Section-35 jbjd

FTa  tfl  5Tf}  tS  FFTa  ti  ¢q  se  Frfin  ch  d  fan  .TngT7TT{  qT  Orq  t5Twh  i  TIT
a  EH` .Tu€T7" * Fia a wh gp wi i,  qT fan .TngTi" z7T eT05T¥ i wi qiT fan

IT fan quenTT i d qia # rfu t} fro * a

case  of any  loss of goods where the  loss occur in transit from  a factory to a warehouse or to
ctory  or from  one  warehouse  to  another c;ur`ng  the  course  of  processing  of the  goods  in  a
e or in storage whether in a factory or in a warehouse.
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©       vyrca  a  ffliF  fan  Tr¥  ZIT rfu i F.alfafl 7fla q{ 7n trra  a gil fi wh or ed  FTa q{ i3ffliFT
gch  a  Rae  a  mqa  i ch  `TTRT a  aT5{ fan  miz  in rfu  fi  fatifafi  3 I

(A)

'q \

(a)

(c)

(2)

lncaseofrebateofdutyofexciseongoodsexportedtoanycountryorterritoryoutside
India of on excisable  material used  in the manufacture Of the goods which are exported
to any country or territory outside  India.

uR  qu qFT gri]T]  fat fai]T rm S qTE{  (irTd ZIT RT al) fro fan TIT FTa a I

ln  case of goods exported  outside  India  export to  Nepal  or Bhutan,  w.ithout payment of
duty

c`ffa-q  -¢iiqTiq  di  trEqTFT

¥fflsfatng-dT
%SaF*fck@alrmapfl¥FTT¥%ri*¥2r¥98chrmEH,F£

Credlt  of  any   duty   allowed   to   be   util.ized   towards   payment  of  excise   duty  on   final
productsundertheprovisionsofthisActortheRulesmadethereunderandsuchorder
lspassedbytheCommissioner(Appeals)onorafter,thedateappointedunderSec.109
of the  Finance (No.2) Act,1998

¥]dienrfu¥#gr±rfu#¥£2cO*S¥¥grifeon-:*chp¥rm¥T*T%£8a:¥£±
flTia  {i  qTq  a3TT{-6  mu=r  an  wlfi  th  an  tTrRq I

The  above  application  shau  be  made  in  duplicate  in  Form  No.  EA-8  as  specified  under
Rule,9OfCentralExcise(Appeals)Rules,2001within3monthsfromthedateonwhich
the order sought to be appealed  against is commun.Icated  and shaH be accompanied by
two  copies  each  Of the  010  and  Order-ln-Appeal.  It  should  also  be  accompanied  by  a
copyofTR-6ChallanevidencingpaymentofprescribedfeeasprescribedunderSection
35-EE of CEA,1944,   under Major Head of Account

irm dr 5 FT ed flFT RT T5 aTF wh " wi FT an wi 200/-tiro TfflT tft FT 3itq
-dTji  TTiFT;Rq;q ap  RE a fflilt  a at  iooo/-   tft  tiro grim a@  iaTT I

The  revls.Ion  applicatlon  shah  be  accompanled  by  a  fee  of  Rs.200/-where  the  amount
Involved  is  Rupees  One  Lac  or less  and  Rs  1,000/-where the  amount  involved  is  more
than Rupees One Lac

tit7IT ¥jas  Sat i3ima 9E5 u dr ar 3Tch ianfgiv 6 rfu 3Tfro:-
Appeal to Custom,  Excise,  &  Serv.Ice Tax Appellate Tribunal.

\  , '=  \

(a)

drdiq  BanqF  gray  3T®rPrqF,  1944  qft  rm  35-a/35-i  z$  3Tat'-

Under Section 358/ 35E of CEA,1944 an  appeal  lies to  ..-

sdydfrm qfae€  2  (1)  zb a qtw  3T5FT a 3Tan di 37RI,  eron 6 fflrd fi th gr, tffl
ouap  gr  qu wiTqR  3Ten qTqilaquqse)  di  qien ctRE uean,  3T57Tan  *  2ndrm,
qgr  ayqa  ,3Tq[{zrT  ,firtlflT7T{,3TFT5"E-380004

TothewestregionalbenchofCustoms,Excise&ServlceTaxAppellateTribuhal(CESTAT)at
2ndfloor,BahumallBhawan,Asarwa,Girdhar   Nagar,   Ahmedabad   .   380004.   in   case   of   appeals

er than as mentioned  in  para-2(I)  (a)  above.
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appeal  to  the  Appellate  Tribunal  shall  be  filed  `n  quadruplicate  in  form   EA-3  as
scribed    under    Rule    6    of   Central    Excise(Appeal)    Rules,    2001    and    shall    be
ompanied against (one which at least should  be accompanied by a fee Of Rs  1,000/-,
5,000/-and  Rs.10,000/-where amount of duty / penalty / demand  / refund  is  upto  5

5 Lac to 50  Lac and  above  50  Lac respectively in the form of crossed  bank draft in
our  of Asstt.  Registar  of  a  branch  of any pQmina|e  public  sector  bank  of the  place
ere  the  bench  of any  nominate  public  sector  bank  of the  place  where  the  bench  of
Tribunal  is  situated.

viFTfa35Th3rfufrfrfu7F#F¥apans¥Ir# %alfinq{a5Ta7Fch¥ ±ftrs¥ q#FT *
ch va5 3Tfta  " an  w¥z5Tv  a TtF 3TTaiFT fan i5]m € I

case  of the order covers a  number of order-in-Origlnal,  fee for each  0.I.0.  should  be
id   in   the   aforesaid   manner   not  withstanding   the  fact  that  the   one   appeal   to  the
pellant  Tribunal  or  the  one  application  to  the  Central  Govt.  As  the  case  may  be,  is

ed to avoid  scriptoria work if excising  Rs.1  laos fee of Rs.100/-for each.

RT#7°ffiHfrgFT*ffi-±#T5¥5T5oFT==i;3rratFTUE"3TTch  zleTrRe]fa  fife
ifr€ an dr qrfev I

ne copy Of application or 0.I.0.  as the case may be,  and the order of the adjournment
uthority shall   a court fee stamp of Rs.6.50 paise as prescribed  under scheduled-I  item
the court fee Act,1975 as amended.

ch{ diha fflFdi vi  f}zizuT ed ara fan tfl ch{ fl tzTFT 3TTrfu
i3fflTar gas giv {tFTtF< 37rm iqTqTfrfu  (5Tdifan)  fin,  1982  i fma a I

fa5" rm a ch th gr,

ttention in invited to the rules covering these and other related matter contended in the
ustoms,  Excise  & Service Tax Appellate Tribunal  (Procedure)  Rules,1982.

gzffi,  an  i3iqiiT=i  gas  rty  tw  3Tflth  iarutaiRTrm,a  rfu3Tan  E}  rri  a
rfu(Demand) ViT  a5(penalty) q5T  io96 qF  aar  zFTiT  3rfat  a lFrfe,  3Jfgiv  qS  aFT  io
FUTr  a I(Section   35  F  of the  Central  Excise Act,1944,  Section  83  &  Section  86  of the  Finance Act,

3Fma  Qji5 3flT tr aJ 3trfe, Qrrfha dr "zrfu fl rfu`(Duty Demanded)-
(I)            (secfi.on) ds I i[> a  ET{a  fathRi]  Ofdr;

(ii)        faIT 7Tan ur ife i@ Trfu;
(iii)      er ire fan aT faq]T6Sffl azT rfu.

I+   qF t¢ a7iT 'ffi 3TtniT' * qca t& dan tft gait *, 3Trfu' rfu ed * fav qS ut Ta]T fir
rm%.

For an  appeal to  be filed  before the CESTAT,10%  of the  Duty &  Penalty confirmed  by
the  Appellate  Commissioner  would  have  to  be  pre-deposited,  provided  that  the  pre-
deposit amount shall  not exceed  Rs.10 Crores.  It may be noted that the pre-deposit is a
mandatory  condition  for  filing  appeal  before  CESTAT.  (Section  35  C  (2A)  and  35  F  of  the
Central  Excise Act,1944,  Section  83  &  Section  86 of the  Finance Act,1994)

Under Central  Excise  and  Service Tax,  "Duty demanded" shall include:
(i)          amount determined  under section  1 1  D;
(ii)         amount of erroneous cenvat credit taken;
(iii)        amount payable underRule 6 of the cenvat credit Rules.

T S  th@  3Tfla urftw  * HaeT giv  qj55  3TeTar  qpe ziT  at75  fra a  @  rfu fgiv 7Ttr  giqF S

uT ch{ aFr' a5qiT aug farfu a aa =u5 * io% ?pr uT rfu en en €1

ln  view of above,  an appeal  against this order shall  lie before the Tribunal on payment of
e  duty  demanded  where  duty  or duty  and  penalty  are  in  dispute,  or penalty,  where

e  is  in  dispute`
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QEDEE-

The  present  appeal  has  been  filed  by  M/s   Shayar  C()n.structitm

Co.,158/1,  Opp. ONGC Colony, At: Merda, Ta]uka    Kadl, Dlstrict    Mehs.\m`

Gu)arat(heremafterreferredtoastheappellant)againstOrderinOTig`iit`\

No.  Kadi/ST/DC-DKKadi/31/2020.21   dated  27 02.2021   [herelnaftei.   ref.ei re(\

toas"jmpugriedordeJ'1passedbytheDeputyCommissioner,CGST,I)ivi`it>i`.           J11^-.        .^fL"y.',,I         1,()        tl+

Gandhinagar    [hereinaftel.    refe\.ri.tl    ht    i"
•    Kadi,        Commissionerate

"adjudicatingauthority'\.

J.\J`±.|.\J +\,   \^---____              _

3  (1)  of the  Finance  Act,  1994  along  with  Interest  under  Sectiol`

2         Briefly stated,  the facts of the case is that the  appellant al€` enL"g(`tL!i

thebusinessoflayingofundergroundandovergroundpipelinesetcko\l`c`i`

clients  M/s.ONGC,  M/sl0CL  etc    for  which  they  are  holding  Selvice  T<\x

Registration        No         ABEPR1777NSTO01        under        the        catcgol.y        ("

Commercial/IndustrialBuildingandCivilStructuresOnscrutiliyttftb`tS1`}

returnsfiledbytheappellantfortheperiodfromApril,2013t,oSeptem\)o,

2013,   it   was   observed   that  they   had   charged   Rs.1,74,20,435/-   fi`om   Uic`H

clientstowardsthetaxableserviceprovidedbythemunderthec€`te,Lrt>i'vt"
•Construction      services      other      than      Residential      Complex,       Ini'li\t\ii`ii

Commercial/Industrial  Buildings  or  Civil  Structures'  for  which  seivicc  t%

amountingtoRs7,10,544/.waspaidbythemafteravailingabatemenl("t„o

ofthegrossservicevalueintermsofSrNo1ofNotificationNo,}0/`"I/,S``

dated  20.06.2012   However,  the  said  notification  does  not  provide  for.  any

abatement  and  the  notification  is  in  respect  of  service  tax  payable  unde`.

reverse  charge  under  Section  68  (2)  of the  Finance  Act,  1992    It.  thei'ef(Hu

appeared   that   the   appellant   had   Short   paid   service   tax   am(]i`nt`ng   \tt

Rs.14,42,622/-   for   the   period   from   April,   2013   to   September,   20"    'l`bil

appellantwascalledupontosubmitvariousdocumentsvizcopics()tln"im

Ledger,  Involce,  Work  Orders,  Balance  Sheet  for  the  FY    20lJ-H  bul   tl"

appellant failed to submit the same.

21       The  appellant  was  Issued  SCN  No.  V Srl`/15-223/Den/OA/14-15   c\attt(`

2004.2015demandlngservicetaxamountingtoRs14,42,622/-unde`.Sec\it)i`_1   .._1^-C:a.`tmn   75   ()f'  t,1\l`

=J -+ I -`t
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e Act,  1994.  Imposition of penalty was  also  proposed  undei`  Set.\ Itjn  '7(i

nd78oftheFinanceAct,1994.                   s       <,v,

The   said   SCN   was   adjudicated   vide   the   impugned   oi.dei.   aiid   (,lilt

nd  for  service  tax  was  confirmed  along  with  interest.  Penalty  was  ;\[t`ij

ed under Section 77 (1) (a),  77 (2) and 78 of the Finance Act,199zl.

Being  aggrieved  with  the  impugned  order,  t,he  appellant  has  (.il`!cl  tl\t`

nt appeal on the following grounds :

They  are  involved  in  undertaking  composite  contracts  foi.  supi)l`y  {\nil

construction,  procure  the  construction  matel.ial  and  construct  the  sit``

for which a lump sum consideration is charged from the custt.mei.  rrhc\/

have carried out the work of laying of gas pipeline for ONGC  i`iic\ ]Ocl ,

with material for which they have opted to pay service tax  imder  w.oi'l`i

contract service.

They  have  opted  for  the  composition  scheme  of  Works  Contl.act  foi'

paying  service  tax  in  respect  of  the  services  provided  to  ONGC  !`ucl

IOCL. They had not taken cenvat credit on  any  inputs  used  in  tlie  sdlil

service.  They  are,  therefore,  eligible  for  the  composition  scheme   {`iiil

their   service   tax   liability   is   Rs.8,61,266/-   against   which   they   havti

already paid Rs.7,10,544/-.  The  demand without following  the  vdl `it`t ltju

rule is not justifiable.

They are a proprietary concern and accordingly are liable to pay  ,rjl)ytt tjt

the service tax under reverse charge  in terms of Sr.No.9 of Not,ification

No.30/2012-ST  dated  20.06.2012.  Their  service  tax  liability,  therefoi.(I,

amounts    to    Rs.4,30,633/-    against   which    they    have    already    p{`i(l

Rs.7,10,544/.. The excess amount of Rs.2,79,911/-is refundablc  to th{mi.

The  wrong mention of the  serial  number  of Notification  No.:30/2012  ST

dated  20.06.2012  was  by  clerical  mistake  and  a  procedui.al  lacuna  ()n

their part.

The     SCN  for  the  period  from   April,   2013   to   September,   201;i   \\'{\.

issued  on  20.04.2015  whereas  the  facts  were  in  the  knowledgc`  ot.  lliii

department since 2013. The extended period cannot be invoked as theL'(t

is no suppression or willful mis-statement on their part.
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Penalty   also   cannot  be   imposed   as  they   have   not   suppressed   any

Information   from   the   department   and   there   was   no   willful   n"

statement  on  their  part   They  were  of the  belief that  then`  acti\Ji\ic`

were  not  taxable,  which  cannot  be  treated  as  suppressictn  fHnn   the

department.Theyrelyuponthe]udgmentoltheHon'bleGi`){`[.,itH`gl\

Court in the case of Steel Case Ltd.

PenaltyisnotimposableunderSection77asthereisnoshin`tp:`ymei`L

of service tax.

Forimposingpenaltythereshouldbeanintentiontoevadep<\ymc`i)l{"

servlcetax.Theyhavealwaysbeenunderthebonafidebelieftliatt,hey

are  not  liable  for  payment  of  service  tax   There  was  no  Intention  \o

evadepaymentofservicetaxTheyrelyuponthedecisionHith`jcast\of

Hindustan  Steel  Ltd   Vs.  The  State  of  Ori9sa  -  AIR  1970  "0  2.'"

Kellner  Pharmaceuticals  Ltd  Vs   CCE  -  1985  (20)  ELT  80   Piishi):`iT`

PharmaceuticalsCompanyVs.CCE-1995(78)ELT401(SC),(FHV`

ChempharDrugsandLiniments-1989(40)ELT276(SC)

Penalties  under  Section  76  and  78  cannot  be  simultaneoi`hly  Hii\)o"(\

They  rely  upon  the  decision  in  the  case  of    The  Financcis  Vs   ""`

Jaipur-2007   (8)   STR  7   (Tri -Del),   Commissioner   of  Centl.a`   11)x(`i"

Ludhiana  Vs.  Pannu  Property  Dealer  -2009  (14)  STR  687  ('l`i i  -I)ti\)`

Commissioner  of  C.Ex,  Chandigarh  Vs   City  Motors  -20")  (19)  S'[`l{

486  (P&H),  CCE  Vs.  Cool  Tech  Corporation  (P&H):  amd  Cctl  Vs  l``irs\

FlightCourierLtd-2011(22)STR622(P&H).

The   Issue   Involved   is   of   Interpretation   of   statutory   plovisHn`   anil

therefore,  penalty  cannot  be  Imposed   They  rely  upon  the  dec"tni  H`

the  case   of  .-   Bharat  Wagon   &   Engg    Co  Ltd.  Vs.   Commistit>iici   o(

CEx,Patna-(146)ELT118(Tri-Kolkata),GoenkaWooleoNliu`1,\{1

Vs.   Commissioner   of  C.Ex,   Shillong   -2001   (135)   ELT   873   "H

Kolkata),  Bhilwara  Spinners  Ltd  Vs   Commissioner  of  C  Ex,  J.`ipui.  --

2001 (129) ELT 458 (Tri._Del).

5          Personal  Hearing  in  the  case  was  held  on  17112021  thio\\gh  vuli`{\l

modeShi-iVipulKhandhar,CA,appeal.edonbehalfoftheappellai"hHtl\i`_   __   ~1   `  `   '`\'||C,.   |JIJ--    '  -I  __

aring.Hereiteratedthesubmissionsmadeinappealmemorand"

®
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have  gone  through  the  facts  of  the  case,  submissions  made  in  thtl

Memorandum   and   the   submissions   made   at  the   tim(I   tt(.  I)tu'`tjiHI

. The issue before me for decision is v{hether the abatement in  I.esiiet.\

taxable  value  of  services  availed  by  the  appellant  in  the  facts  aml

Stances of the case   is proper or otherwise. The  demand foi`  seT`vicc  t,{\.`

he period from April,  2013 to September,  2013.

I  find  that  the  appellant  is  engaged  in  providing  service  of  hiyilig  or

ground  and  over  ground  pipelines  for  their  customers  an(I  tlic`y   h{\\'it

he  ST-3  returns  under the  category  of `Constl.uction  services  ()th(`i.  t h€\ n

ential   Complex,   including   Commercial/Industrial   Buildings   oi.   Gi\'il

ures'   of  laying  of  over   ground   and   underground  pipelines,   leak£\gci

works  etc.   With  the  introduction   of  the   Negative   List  of  Scrvict`s

e w.e.f. 01.07.2012, the classification of services was no more relevaiit to

vy  and  payment of service  tax.  The  app!icability  of service  tax  is  to  btt

mined on the basis of Section 658 of the Finance Act,  1994.  the  DL`clai.i`t\

ces  in  terms  of Section  66E  of the  Finance  Act,   1994  and  the  Neg{`tl\Jt:

of Services  in  terms of Section  66D  of the  Finance  Act,  1994.  '1`hei.cfoi.`t.

efinitions  of services  under  Section  65  of the  Finance  Act,  1994  tti`i`  nttl

ant   to   the   issue   as   the   demand   pertains   to   the   period   pot,t    thtt

duction of the negative list of services regime.

From  the  SCN  and  the  impugned  order,  I  find  that  the  appcllai`t  h{\(l

ed    the    benefit    of    Sr.No.1    of    Notification    No.    30/2012-S'l`    cl:i\etl

6.2012  and  also  claimed  abatement @67%  of the  gross  value  chargL`cl  foi.

service   provided   by   them.   It   is   observed   that   Sr.   No.1   of   the   s;`i(I

ification pertains  to  insurance  service  and,  is   therefore,  not  api)lictitjl(`  \n

service  provided  by  the  appellant.   Further,   the  said  notification   is   ui

pect of the service tax payable under reverse charge in terms of Section  Ot1

of the  Finance Act,  1994.  Therefore,  the  appellant  was  denied  the  i)eiii,.]'",

payment  of service  tax  under  reverse  charge  in  terms  of Sr.  No.   1   ol.  LI`i`

d notification by the   adjudicating authority. As against this, the ap|]ellalit

ve  contended  that  it  was  a  clerical  mistake  on  their  part  anct  they  {ilc

titled to the  benefit of Sr.No.9  of the  said  notification which  it.`  ui  i'(``iittt"  `jl

s   contract   service.   The   appellant   have   also   claimed   the   beiieliT,   ttl
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Compositlon   scheme  under  the  Works   Contract   (Compositioi`   i(`lu"H   [`"

Paymer`.t of Service Tax) Rules, 2007.

7 2      As  regards  the  claim  of  the  appellant  for  the  benefit  of  comp(tsili{tli

scheme  in  terins  of  Works  Contract  (Composition  Scheme  for  Payment  o(

Service  Tax)  Rules,  2007,  I  find  that  the  same  is  not  tenable  inasmi`ch  "

NotificatlonNo.32/2007-STdated22052007videwhichthesaidRuleswe`e

introduced    has    been    rescinded    by     Notification    No.35/2012-ST     tlz`tnd

?.0.06.2012.

7.3      Regarding the claim of the appellant that the servlce provitlec"y  lhun

is  works  contract  service  and  their  eligibihty  to  the  benefit  of  Si. No 9   t"

N()tlficatlonNo.30/2012-STdated20.06.2012,Ifindthatthereisn(imt\`oi,\l

or+   I.ecord  to   Indicate   whether   the   service   provided  by   the   appcllrH"   1<\\'1`

within  the  ainbit  of  `Works  Contract'  service  as  defined  undel'  Seclit]`i  6r"3

(54)oftheFinanceAct,1994.Theappellanthadraisedthisclaimbeforethe

adjudicatingauthority.However,IfindtheissuehasnotbeeiideaHuHO`W

thead]udicatingauthoritywhilepassingtheim|)ugnedorderandno``ii\diui;s

havebeenI`ecordedinthisregardintheimpugnedorder.

8.         I  am,  thei.efore,  of the  view  that  the  Issue  is  required  to  be  rciii{`n(\i'il

backtothead)udicatingauthoritytoconsidertheclaimoftheappL`llfuilLl``\l

the   service   I)rovided  by   them   is   `Works   Contract'   and   their   eligibilit)J   Li)

S]. No.9  of    Notification  No.30/2012-ST  dated  20 06 2012   If  it  is  fo``ml  tht`t

the  service  provided  by  the  appellant  is  in  fact  Works  Contract    sc[vicc  <```

cla`med  by  them,  they  would  be  eligible  for  abatement  applicable  to  wtn l`

contract.  They  would  also  be  eligible  for  the  benefit  of  Sr.No 9  of  lh{i  s<`i(I

Notification  No 30/2012-ST  dated  20 06 2012  and  merely  becauii'  they   hU

mentloned  the  wrong  serial  number  in  their  ST-3  returns  the  saiue  wtn"O

comeinthewayoftheirenLitlementtothebenefitofthe§aldnotification1,

therefore,  set  aside  the  Impugned  order  and  remand  back  tht`  (.,\`t`  ")  Ow

ad]udlcating   authority   for   denovo   ad)udication   in   light   of  the   ilH""oh

contained hereinabove.

The   appellant  have   also   contested   tl`e   demand   confirn"*l   v`c\ti   OHi

pugned  order  on  the  grounds  of limitation   In  this  regard,  I  fii`t\   l,1i,`L  l1`i.



issue

impu

withi

flndi

thea

for

9

F No.GAPPL/COM/S'I`P/ 1507/2021

as  been  dealt  with  by  the  adjudicating  authority  at  Para  7. I .2  of  I,hti

ed  order  and  it  has  been  clearly  stateq  that  the  SCN  wtr`s   issui`tl

the  normal  period  of  limitation.   I   do  not  find   any   inl`irmitv   in   (li(I

of the  adjudicating authority and,  therefore,  I  reject the  coiiten`ion  ttr

pellant as regards limitation.

I  find  that  the  demand,  confirmed  by  the  Impugned  order`  w{\s  raistl(l

SON  which  was  under  Section  73  (1)  of  the  Finance  Act,   1994.  rrl"t

the case,  it cannot be  alleged that the  appellant has indulged  in  r]`{i\`tl`

1  mis.statement  or  suppression  of facts.  Therefore,  the  ingreclicnts  fol.

ing  penalty   under   Section   78   (1)   of  the   Finance   Act,    199zl   :`i.e   iitt'

nt in the instant case.  I am of the view  that the  adjudicating authoi`ity

fred  in  imposing  penalty  under  Section  78  of the   Finance  At`t.   I(){) I

rdingly,  the  penalty  imposed  under  Section  78  of the  Finance  Act`  1991

e impugned order is set aside.  I find that penalty has  not been  unpobetl

r  Section  76  of the  Finance  Act,   1994  in  view  of  the  penalty  iiiiposed

er Section  78   of the  Finance Act,  1994. As the  matter is being 1.eni:iiidi`tl

to   the   adjudicating   authority  for   denovo   proceedings,   the   isst`c   ttf

osition of penalty  under Section  76  of the  Finance  Act,  1994  is  left  open

the adjudicating authority to decide upon.

In  view  of the  above  findings  and  discussions,    the  impugned  oi'clei.  `s

aside  and  the  matter  is  remanded  back  the  case  to  the   ad)ucll(':\tiiii.,

hority   for   denovo   adjudication   in   light   of   the   directions   eontamtl(I

reinabove.

3Ttfredqueda]T€3TtftiTfflfaTTan3Ttrait**finaTarFi

The appeal filed by the appellant stands disposed,off in ab()v(` tel.ms

1 Aiferi:a Kulnflr     )
Commissionc`i`  (Aiji]t>{`1h)

Date:       .01.2022.

ro.I.fr.'

ryanarayanan. Iyer)
uperintendentthppeals)
GST, Ahmedabad.
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To

M/s. Shayai. Consti`uction Co.,
158/1,  Opp. ONGC Colony,
At: Merda, Taluka : Kadi,
Disti.ict : Mehsana, Gujarat

The Deputy Commissioner,
CGST & Central Excise,
Division- Kadi,
Commissionerate : Gandhinagar

F  No  Ci^l'l'L/COM/I  1  \V 1  ;()7/:()? \

Appellant

Respondent

Copy to:
1    The Chicf commissioner, Central GST, Ahmedabad Zone
2.   rl`he Commissioner, CGST, Gandhinagar.
3    'rhe Assistant Commis§ioner (HQ System),  CGST, Gandhinzng"

(for uploading the OIA)

tof   Guai.d ]i`ile.
5.     P.A.I`ilc.

®


